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The Parliament met at 1.00 p.m., MR. SPEAKER [THE HON.
CHAMAL RAJAPAKSA] in the Chair.
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EMPLOYEES' PENSION BENEFITS FUND BILL: . -
DETERMINATION OF THE SUPREME COURT

O01ZNSDDS)

(surprwsi geuiser)

(Mr. Speaker)

PeEAn® Drddned 121(1) DOnbednd wdes
oddnBmome wZed gBewdned cxF O  C¢
"edrfigRvoried 8g® D198 gBcwy qIgE" OB
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Op0NDD qPHC @290 DO PHEYDO DsbdHed
123(1) &30 gznod egdndmdems 887 Adwme 6

Ho.

.

eddhdmda Bdme q¢ § Mabv vt (Feds Be

Oalimned §ems me g 8 08 Aewls 68.

deesfymcm
Judge of the Supreme Court
- Judge of the Supreme Court

'S.C. Special Determination

No.01/2011
il
2 Ekeshwara Fottegoda Vithana,
F/25, Nationa! Housing Scheme,
Polhena,

d

Kelaniya.

Vs.

Hon. The Attorney-General,
Atorney General's Depastment,
Colombo 12.

L

mi

Counsel Ronzid C. Perera with S H.A Mohamed and Nakn »r'wo)ema
for the pelitioner

?nd v&veka S de s-wa 5 S L., for the Hon me t\nuwv umrai

Court assembied for heanng 3t 10.45 am. on 02™ May, 2011

4 Bil beanng the btle Employees’ Pension Benefils Fund was pia:w: o the Craes
Papes of Pama;mnt on 0B.04.2011. A petition has been fied invoking the
;u'sdmm of ttus Court i terms of Amrtt 121{1} for a determnation nterms of
Article 123 of the Constitution a5 to whether the B o any provision
wgonsistent with the Constitution.

thereod 19

Upon receipt of the petiion, the Court had sssueg nctice on the Hon The
Attorney-General as required by Articie 134(1) of the Constitution.

1earned Counsel representg the petitioner. and the Sobator Gerera
representing the Hon. The Adorney-Generdi, were heard before th« Bongh 3t the
s#tngs held on 02.05.2011

Learnec Counset for the pethoner contended that clauses 2, 3. %37 ang lause
19 are in volation of Artle 12{1) of the Corstitution.  Learned Counsei fix the
petit:oner aiso contended that clauses 13, 25(2) and 2671) are vsiatve of Artlic
1411)g of the Constitut:on.

Ihe long title of the Bl ndicates that the objeclve of the Bili «< 12 oslablae. a
Empicyees” Pension Benefits Fund m rder 10 provde 10 & pension D'
«heme {6 pensioners, who are not enlitied 10 any Denson benefits

iearned Solictor-General, while making his submissions, oformed Court that
according to the statistics provided by the Department of Census and Statistcs.
15 Clearly evident that v Sn Lanka only less than 207 of retred empioyees enjy
some form ©f retirement benelits from Governmen: pension schemes ang otrer




and reads as foliows: 4

“2{1) For the purpose of this At there shal be
established a fund cdled'p\e Employces’
Pension Benefits Fund (hereinafter in this Act
referred to as “the Fund™)

{2) There shall be paid into the Fung -

a3 ten percentum of the annuai proft of the
5 i E".NJM&' Trust Fung;

“
v

t) the money lyng in inactive aczounts of
members of the Employees’ Provident
Fund, where such members have passed
the age of seventy years; and

¢; 2 Covernment Bond for  rupees one
thousand mifhon having long term maturity
pericd.”

Tre_ contentson of the leamed Counset for the petitiones was that Ciause 2(2x3
of the Bl stands to deprive the members of the Employees’ Trust Fung of thes

Sue entitiemiants to the dridends rephized from the mvestment of the mames of -

v Trust Fund. - His postpon was that i terms of the last Annuat Report ant
Accounts published for the year 2009 by the Empicyees’ Trust Fung (ETF) 1 hac
provided additonal benefits for its members and momes had been released for
such purposes. For instance, it was submitted that Rs. 199 Miibon was released
1 the NDB Bank on behalf of *Vivend” Housing Loan Programme to facilitate 217
s to cbtan housing icans during the year.

men

accorcingly learned Counsel for the petitoner contended that the said provision
i cause 22a which provides for 10% of the annual profit of the Empicyees
Trust Fund” t¢ be pai¢ into tne “Fund”, 1s nconsistent with Arucie 12(1} of the
Constitution

Aticie 12(1) of the Constitution, that deals with the night tc equality, is in ine
with Articke 7 of the Universal Dedlaration of Human Rights (1948), vhich states
that. "all are equal before the law and are entitied without any Cs{rmINation.
23ud! protection of the law © The sasd Article 12{1) clearly postulates that there
i be equal treatment i equal orcumstances and that there shoule not be

Aty GIRTHMINANGT DONWESN Persons, whe are Ssmuarly croumstanced

5 quite evoent that the dwdends of the Employees Trus! Fund are Dev
ehiced for the benefit of s members. 1t 15 also evigent that e objetive of the
B 1§ 1o provide for a pension scheme for those in cortain empioyments who are ;

Learmedt Counsel for the petibane: convended that clawse 2(2)b) of the B
Mwwdufamemlyminmammdmemwsdw
Employcasr Provident Fund, where such members have passed the 3ge o
seventy years to be pald mnto the Fund is nconsistent with Articie 12(1) of the
Constaution.

- Learned Sohcitor-Generat submitted that the Government has already decided o

amend the said sub-clause by adding a proviso thereto permitling the payment
of gny claim in respect of such accounts.

Learned Counsel li_:r(hepe\itk;'wv submitted that it 15 a CONCEM and Nquw et ¢
1 whether the Government Bond for rupees one thousand milbon having ng
term maturity period which would be another source to the Employees’ Pension
Banefts Fund would be taken as a lan. Leamed Solicitor-General guite
categorically stated that the Treasury Bonds cannot be regarded as a ioan. Dut 2
grant given bv ﬁnc State a5 its contribution to the said Employers Penmon

Beneits Fund, which wouk! have & long termi miaturly pehod. It was aiss
submitted that the saxd Treastry Bonds would generate interest and if e
Manager of tre sai Fund 5o 0ettes couid e discounted at any given tme

Clause 3

Learned Counsel for the petioner submitted that clauses 3(13 ana 3(2; e o
viotanon of Article 12(1) of the Constitution, Objecton was taken i terms of
ciause 3(1) on the basis of the conbauation of the membership of the Fund
peing fimitec for so long as there remans to his credt. any sum of money i by
ndividual account m the Fusd’

Learned Solictor-General submittec tial the proviaons of dauses 3(1) and X2,
are «dentical to Section 3{1) of the Employees Provident Fund. Act No. 15 of
1858, but considenng the nature of the Employees Pension Benefs Func he
Gosernment has decided 1o extend the membership of the empioyes dunng A

yfe ime. The proposed amendment is s foliows.

“An employee shall become a member of the Fund at
e time such emplioyee first becomes hable uncer
Section 12 and Section 13 to pay contrbutions o the
Fund and shall Lonnue 0 D2 @ memner during ne

Ife tme”,

cearned Counset for the peliborer conjended tat dause 3127 depnives the
members ang hers from daming entitieraents, wheh are lawiully due to e
21 therefore s i vidfation of Article 12(1; of the Constiluton.




“expenses’ shall include - iRt

’wbssdwmmo_fm
- ensappropriat 2% {

(#) any loss of arudes; beng furniture,
2 office equipment of statonery used in or
: purchased for the adawsstration of the
Fund, the cost of which cannct be
recovered from the persons responsle

~ for such loss; and )

(i} the. valve of any aricles Eem
m,fmmaoﬁum
which are not usable or which are’ not
functioning and are incapebie of being
repaired.” :

Clause 5(1)im; states that the

“Monetary Board ., .|

shafl, deduct from the income from the investment of
maoneys of the fund, the expense ncurred by the
Board and the Commissioner in carrying out thest
respective functions under this Adt,”

Refemng o he aforementioned clauses, learned Counsel for the petitioner
contended that legal recognition of protection for criminal acts, which are under
normal crcumstances considered as offences have been given and therefore the
saud clause ${3) is inconsistent with Articie 12{1) of the Constitution

Learned Solicitor-General for the respondent contended that the purpase of the
provision laid down i dause 5(3) was not to crcumvent 2ny cminai
proceedings acanst any type of perpetrators of an offence i respact of the
Fund. He further contended that what is intended s that to set off any ioss on
account of the matters, where the recovery would not be feasible.

1t 5 10 be noted that a provision simidar Lo clause 5(3} of the Bii under review 5
contaned 1 Section 5(3) of the Employees’ Provident Fund Ad.  The sad”
tion in the Employees’ Provident Fund Act is as foltows:

It is thend¥ire abundantly cleag that clause S(3) of the Bill i not introduced for
the first time to give lega! recognition of protection tor crminal acts, which are
mwdmms&!dgmm.

m,nsmummm‘mwuwmamm
mwmmmmdumnmmes'w

. Benefits Fund. meu,dase‘\ofun&!deu?y;tamm,w

Commessioner-Gereral of Labour shall be“in charge of the general administraticn
Also in térme of ciause 5 of the Bill the mones fying to the redt of thé Fund
would be i the custody of the Monetary Board. Clause 7 Clearly states that the
accounts of the Fund in respect of each year shall be audited by the Audtor
General. Learned Soliitor-General submitted that the actvites of the Fund

would be scrutinized by the Parkament and thereby the accountabidty of the
offcers concerned is ensured. -

Considering ali the aforementioned, It is quite obvious that there are severd!
measures provided by the Act dtsell in order to safeguard the Fund and i such
crcumstances there is nC violation of Artice 12(1) of the Constitubon,
. ) . "‘

Clawse 10 of the Bilt, which 15 contained in Part 1} the Bill deals wah employees
1 whom the Act applies and contribution.  Learned Counse! for the petibiorer
contended that there & 2 contradction m clagse 10, winch results i the
ducretion of those who are identified as beng in covered employment. ™
contention of the iearned Counsel for the petitioner was that atthough in termy,
Of clause 10{1} of the Bilt ali persons other than those exempted are deemed 1
be members of the Fund, clause 10(2Xi) brings n a funther quaification, wheran
an employes sheuld be of an age where he would have more than 13 years to
become & member of the Fund and to be entitied to receve @ pension under e
sad Fung

{eamed Solcor-General tor Lhe respondent submitted that the restriton
stpulated in the Bill under review that 10 years of contribution to the Fund
beng mandatory nas not been kmited W the Bili oo Employees’ Pensicn Benefite
fund. Leamned Sohcitor-General drew our attenbon to Sectien 2 of the Mimdes
on Pension, whiere the y rég nt of 3

per:od ¢of 10 vears

of contribution has been clearly Bid down. In fact under the present Bilf 2
concession has been given to persons, who would not have 10 years as regyds
to become members of the Fund in terms of clause 10(2)(i; of the Bi
Actordmg to the said Clause @ person, who 15 of 3n age where such persen has
fess than 10 years in which to become enlitled to receve a pension i terme of




mw,mummmmmmcommmmwnewm,

wm.mammwnmdmzﬂnwmu

. mwmmmummwummwmmuﬂ

approved by the Fund.

As stated earfier, Article 12(1) of the Constitution deals with equality among
Mwmmmdmmmsmwmmmmydm.
aganst discriminatory treatment. However, it is 10 be noted that Article 12{1) of
the Constitution does not operate against rational dassificabions. It 15 therefore
lobemledlhah(mo'mdelI(l)ofU\eCustMimsamemlmdm
would not be applicable to all persons throughout the Democracy. What ¢
mmsmmmmymwmmmmmmmmmem
privileges conferred and fiabilities imposed. As stated by Sharvananda, 1. (zs he
then was) in Palihawadana v Attorney-General (F.R.D.) Vol. 1 pg. 1)

“The prinaple underlying the quaraﬁtee in Artcte 12

s not that same rules of law should be apphcable to

alt persons within the Democratic Socialist Republic of

S Lanka, or that the same remedies should be made

available to them irrespective of differences of

creumstances [t only means that ali persons

similarly circumstanced shall be treated alike both in

respect  of prileges conferred and  habifities

imposed”. .

Considering the clauses referred to above, 1t is quite apparent that there has
the said clauses and m such
crcumstances there 1§ no violation of Articie 12(1; of the Constitation.

teen no unequal treatment with regard to any of

Learned Counse! for the petitioner contended that ciauses 13, 25{2) and 26{1;
are 10 violahion of Article 18(1}g of the Constitution.

Articie 14(1)g of the Constitution s as foliows:
Every citizen 15 entitled o -

the freedom to engage by himself or in association
with others in any lawhil occupation, professicn,

rade. business or enterprise”

Clayse 13

Clavse 13 of the Sill refers to the contributions ¢ relalion 1o employees in
nstfutions that does not extend pension benefits to s employees after
01.01.1996. Learned Counse! for the petitioner contended that the requirement
i clause 13(c) that the total amount due as gratuity and payabie to an employee
in terms of Gratuty Act, No. 12 of 1983 shall be pad to the Fund by the
emplover In one instaliment on the day the employee becomes a member of the
Fund, 15 in violation of Articie 14(1)g of the Constitution.

Learned Solictor -General contended that prior 1o 01.01
anc the Bank of
Savings Bank also had a simitar scheme prior to (01.06.1995. At the tme those

1996, the Peaples Bank

Ceylon had a pension scheme for ds empivyes, and the Nationa

Banks had such a scheme, gratuily was not paid in view of the benefit of the
pension scheme that was in place. Later the payment of gratuity was itroducec
to Bank empioyees only after the said schemes were changed. Accordingly the
supmission of the learned Solicitor-General was that # has never baen consistent
10 pay a pension and gratuity to an employee at the same time.

utobemxedmatmengmg:mmeedmmdmdem)gmm

M&mmmgagem;bwfdowpaﬁm profession, trade, business or
mﬂuwuwmaumrmums
wbmmmasmaybemﬁbedwwmmwn
mdmts(swmc«smnm Accordingly, the right guaranteed
wnﬁdAmdel«l)gcamotbeukeﬂasanQ\lwhd\swew‘tedmts
appication as there cannat cannot be absolte or unrestricted rights existing n any
modem State. The Rights must be reasonably exercised without any confiscts
ﬂlemhma(mepmvtsmsdmeﬁamnymmmenmesdpavmen,
amumwwdmwmnmbemwmefmmm
occupation, profession, trade, business or enterprise and in sudh arcumstances
m«eambeav‘olaﬂmolmdeml)gofmecmwum.

Clause 25(2)

Learned Gounsel for the petitioner contendex that in terms of clause 25215}
only those members who have not less than 20 years of service would be
enttled to the pension.

Learned Solicitor-General submitted that the Government has already taken 2
decision to provide a basis of computation for these members, who have
contributed for a minimum period of 10 years, but less than 20 years by
amending dause 25(2) gf the Bili by nnﬁemn'q 2 new sub-clause numbereg a4
25(2)ii}, which would «e;d as foliows. :

*}f such member has a lesser penod of service, he wali
be entitied to an amount cakulated with a deductior: -
of 2% for every year of such period of iesser service”

Clayse 26(1)

+ Learned Counsel for the petitioner submitted that the said ciause bas excluges

the spouse from the persons entified as being eligibie 1 1ecere the lump sur

pavment referred to n clause 26(1) and the said exciusion is 1 violatinn o
Articie 14(1)g of the Constitution.

ILis to be noted that the pension scheme intracduced under the Empioyees
Pension Benefits Fund 15 different to the scheme stipulated under the Wicowe -
and Orphans’ Pension Fund and does not have a companent sinwiar to the sad
Fund. Accordngly the present Bill deals only with a pensicn scheme payable 7
the member, who makes the relevant contribution, A child beiow the age of 1§

years or a child, who s certified by a registered medical practmoner to b
physcally or mentally disabled was 10 be considered under and in terrs
clauses 26(1)a} and 26(1)(b} as an exception,

When the sand clause 26(1) was toker for consideration, learned Sobncs
General informed Court that the Government had decided 10 mciude the
SAVING Spolse of 3 member of the Fund to the category of persons dentified
i cause 26(1} ot the Bili.

Acrordingly, the learmed Solicitor General for the respengent informea Court that
the Government had decioed 1o take steps with regard 1o the following’
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1. Clause 2{2){bi- tc amend the sa:¢ sub-Clause Dy adding a
provisn therato permitting the payment of any

claim in respect of surh accounts

2. Clouse 31; o deiete the words for so iong as there
remains 10 his credit any sum of money 10 hie
ndindual | account o the Fung ane W

supstitute the words Gunng his ite ume’

2 Clause 2502} to amend sub-clause 25(2¥n: and 10 nSet @
new sub-clause 2523w} t© prng 0 2
minwmum period of 10 years

4, Clause 26{1; to inciude the surviving spouse of a member I

the category of person entified n clause
26(1)

There viere tyiographical errors in clause 17(1) and ciause 2503 of the Bd

Ciause 17{1; refers to Secton 111} and Section 11£2) which should read a3
ciause 12 and cdlause 13, respectrvely.

refarence 1o Section 12, shoukd be amended by replacing 1t with Seclion 1T

Claute 25(3), wrere there s o

ol ANy PAORON

tnereo! is ywonsistent wil lh the: Constitution

Ve shall place on recosd our deep appreciation of the assistance gwen Dy
learned Counsel for the petitioner and jearned Soficitor-General who appeared
an benail of the Hon, The Attorney-General.

Dr. Shirant A. Bandaranayake,
Judge of the Supreme Court.

£ fe oy v

:‘ L 2 1
- ' N.G. Amaratunga,
Judge of the Supreme Court.
Y‘J‘, Areh ."- Fiasix

R.K.S. Suresh Chandra,
judge of the Supreme (ourt. e
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(The Hon. D.M. Jayaratne - Prime Minister, Minister of
Buddha Sasana and Religious Affairs)

O] DONeDn®A, 98 2007 dSuw wewr eXmciE
895 otfs! emdOC Ppinlum BdDdimced DilBm
Da8m0d w1 gbess? Beg® @EBunf o8,

O DStnE Nrtds gpifem m»OYn BEa¢ cuedom
02 380 e B ¥ 918 99 ewfdzn 3.

-~

gamo 88a» oz, wwr e®On Sw.
aflorr PSS B TDWSCETITII L F).
Question put, and agreed to.

1978 g-= 16 ¢o EQEderoc vmert 20 13 Loxifed (4) OB
codostBo wded cud gdmnn gSnrdh 8857 e ¢go, 2011
E5018 O 24 B qom 1690/1 ¢6» 98 Bods vied vyed ve B
cig Beds. -[cod gdmem ghor 06 0. d. §mmnum Swm
205)0C 0] osTd QRS Svm]

@wI6®80 On HIw gyal Hewl/o wo» 4.
FurSL g8 @psH5s FL L amerall i’ ).
Ordered to lie upon the Tuble.

o8 Sorld Qedidm Owum (Scwdvigm
dcdus gOmsn® w6y @l vidded yd»
3.0 S?)

(orawryflg HCarey GamTeuigar - Frouyphssy), auysTe
Wiy HMWEF®HD HTFTRSES Srodler YsHCasTeTFTEYD)

(The Hon. Dinesh Gunawardena - Minister of Water Supply
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Bill ordered to be read a Second time upon Friday,06th May, 2011.




